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[1] THE COURT: The issue before me is whether or not the evidence given by
Mr. Swain with respect to his examination of Ms. Pitts, as completed last
Wednesday, is admissible. '

Background

[2] Mr. Swain provided a report in 2009, when he examined Ms. Pitts in his
capacity as a kinesiologist and tendered a functional capacity evaluation summary
report. That report has been submitted by Ms. Pitts as an expert's report, providing

an opinion with respect to four questions that related to Ms. Pitts' "current functional

abilities".
[3]  The questions that were asked of Mr. Swain were as follows:

1. Did this client provide a full physical effort during testing?

2. Are this client's subjective symptom reports reliable?
3. What are this client's overall safe functional abilities?
4, What are this client's current limitations?

(4] Mr. Swain, after conducting a number of tests, provided his opinions with
respect to those four questions. That opinion evidence has been ruled as admissible

in these proceedings.

[5] The short question asked to Mr. Swain with respect to his testing was whether
or not that resuited in any significant change to his findings of 2009. In my view, the
answer that was given, and his answer was that there was no significant change to
his findings, related specifically to the four questions that were asked of him in 2009.
Those four questions were answered and based on the results of tests that he and

Mr. Stevens conducted.

6] As pointed out by Mr. Brooks, if the drawing of inferences from facts cross the
border from straight facts to opinion, then Mr, Swain's testimony with regard to last

week's examination would be expert evidence. In my view, it does cross the line.
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Even though the testimony that he has provided dealt only with his findings of fact,
the inevitable result is that | am going to be asked to draw inferences from that
finding and relate it back to what he found in 2009.

[71  Accordingly, that would be expert evidence and the appropriate notice and

format has not been followed.

[8] | should also say that the defence is put in the very untenable position of
trying to respond or prepare for a response to Mr. Swain's testimony without any
written material that is either understandable or legible. Mr. Swain conceded that his

notes might be difficult for someone else to follow.

[9] As a result, in order to ensure that this is a fair trial, and that the defence be
given the opportunity of a full answer and defence, and one that is based on a
reasonable understanding of the case that it is to meet, | agree with Ms. Cederberg's
position that it would have been very difficult, if not impossible, to prepare for a
meaningful cross-examination of Mr. Swain based on the materials provided and

with respect to this short notice.

{10}  Accordingly, | am not going to admit Mr. Swain's testimony with respect to last

week's examination as expett evidence, and | will not consider it in my decision.

®

DLEY J.




